
IN THE UNITED STATES DISTRICT COURT 

FOR THE DISTRICT OF COLUMBIA 

______________________________ 

) 

Yassin Muhiddin AREF, et al.,  ) 

) 

Plaintiffs,    )  

) Case No. 1:10-cv-00539-BJR 

  v.   )  

)  

Eric HOLDER, et al.,    )  

) 

Defendants.    ) 

______________________________) 

 

PLAINTIFFS’ SURREPLY IN FURTHER OPPOSITION TO DEFENDANTS’ 

CONSOLIDATED MOTION TO DISMISS 

 

While Plaintiffs have already adequately addressed the legal arguments raised by 

Defendants’ Reply in Support of their Consolidated Motion to Dismiss (“Reply”) (Docket No. 

105), two factual matters, which became relevant subsequent to Plaintiffs’ opposition, require a 

brief response.   

I. Mr. McGowan’s Official Capacity Claims Are Not Moot.   

First, due to the treatment of Mr. McGowan since Plaintiffs filed their opposition, 

Plaintiffs now oppose Defendants’ request to dismiss Mr. McGowan’s official capacity claims as 

moot.
1
  As this Court is already aware, Defendants argued in their motion that Mr. McGowan’s 

transfer to a halfway house on December 11, 2012 mooted his claims because he would not be 

returned to prison unless he violated a halfway house rule.  See Defendants Consolidated Motion 

to Dismiss (“MTD”) (Docket No. 99) at 9-12.  As that was Plaintiffs’ understanding as well, 

                                                           
1
 When the parties met and conferred prior to briefing, Plaintiffs initially indicated to opposing 

counsel that we would not oppose Defendants’ mootness argument.  We have met and conferred 

with opposing counsel again, to explain our change in position in light of recent events.     
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Plaintiffs did not oppose this request.  The events of the last week, however, have demonstrated 

that this representation is incorrect.   

On April 1, 2013, Mr. McGowan published a blog on the Huffington Post entitled, Court 

Documents Prove I Was Sent to Communication Management Units (CMU) for My Political 

Speech.
2
  See Declaration of Daniel McGowan (“McGowan Decl.”), attached hereto as Exhibit 1, 

at ¶ 6.   

Only two days later, on April 3, 2013, the BOP refused to issue Mr. McGowan a daily 

work pass to his current job as a receptionist at the Law Firm of Rankin and Taylor.  Id. at ¶ 7.  

When he inquired why, he was told by his halfway house case manager that the instruction not to 

issue the work pass came from the Bureau of Prisons (BOP).  Id.  The following morning Mr. 

McGowan was detained by U.S. Marshals and taken into custody at the Metropolitan Detention 

Center (MDC) in Brooklyn, NY.  Id. at ¶ 8.  He was placed in the MDC Special Housing Unit, 

even though two other prisoners brought to MDC for violating halfway house rules were placed 

in general population.  Id. at ¶ 9.    

Mr. McGowan was issued an Incident Report stating that his Huffington Post blog 

violated a BOP rule forbidding prisoners from publishing under a byline.  Id. at ¶ 8.  However, 

the rule prohibiting a prisoner from publishing under a byline was declared unconstitutional by a 

federal court six years ago.  See Jordan v. Pugh, 504 F. Supp. 2d 1109, 1126 (D. Colo. 2007) 

(“the Byline Regulation violates the First Amendment rights of Mr. Jordan, other inmates in 

federal institutions, and the press”).  Instead of appealing, the BOP abandoned the byline 

regulation by interim rule on April 23, 2010 and final rule on April 3, 2012.  See Inmate 

                                                           
2
 Available at http://www.huffingtonpost.com/daniel-mcgowan/communication-management-

units_b_2944580.html.  
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Communication With News Media: Removal of Byline Regulations, available at 

http://www.gpo.gov/fdsys/pkg/FR-2012-04-03/html/2012-7971.htm. 

There is no halfway house rule or current regulation that prohibits Mr. McGowan’s right 

to publish information on the Huffington Post.  See McGowan Decl. at ¶ 3.  Rather, Mr. 

McGowan was returned to federal custody in retaliation for his publication of an article 

describing how Defendants retaliated against his prior speech by sending him to the CMUs, all 

under the guise of an unconstitutional rule that the BOP has explicitly abandoned.   

Upon learning that Mr. McGowan had been taken into custody undersigned counsel 

contacted counsel for Defendants and requested that they immediately investigate the matter.  

The next day, Mr. McGowan was released from MDC and allowed to return to his halfway 

house.  Id. at ¶ 10.  The Incident Report was expunged.  Id.  

When Mr. McGowan arrived at the halfway house, however, he was required to sign a 

“case notes” form prohibiting him from any contact with the media, including publishing 

articles, without prior BOP permission.  Id.  These restrictions do not comport with BOP or 

halfway house rules or policies.  After again bringing our concern to the attention of opposing 

counsel, the case notes document was removed from Mr. McGowan’s file.  

Plaintiffs will seek appropriate discovery in this case in order to determine who made the 

decision to detain Mr. McGowan, purportedly on the basis of an unconstitutional and obsolete 

rule, in response to his exercise of his First Amendment right to free speech, and to ascertain 

why his speech rights were again restricted.  In the meantime, in the light of these continued acts 

of First Amendment retaliation, and the possibility that Mr. McGowan could again be sent to the 

CMU for protected speech, Mr. McGowan’s claims are not moot.  See Friends of the Earth, 

Inc. v. Laidlaw Envtl. Servs., 528 U.S. 167, 189 (2000) (mootness requires a Defendant to show 
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that subsequent events make it absolutely clear that the allegedly wrongful behavior cannot 

reasonably be expected to recur); Barnett v. Rodgers, 410 F.2d 995, 997 n.1 (D.C. Cir. 1969) 

(prisoner-plaintiffs’ transfer from a D.C. jail to a Virginia prison did not moot their challenge to 

the jail’s failure to provide them with a pork-free diet as prisoner-plaintiffs might be returned to 

the jail).  Defendants are correct that a prisoners’ (or probationers’) claim may be mooted where 

the only possibility of recurrence rests on speculation that he will again violate a rule or law, and 

thus be returned to prison.  See MTD at 11.  But the same cannot be said when the BOP 

evidences a continuing disregard for their own rules and the First Amendment.  Given this 

unique situation, and the possibility that Defendants will once again retaliate against Mr. 

McGowan, Plaintiffs respectfully request that the Court retain jurisdiction of Mr. McGowan’s 

official capacity claims until his release from BOP custody and the completion of his term of 

probation, currently scheduled to end on June 6, 2016.  See McGowan Decl. at ¶ 2. 

II. Mr. Jayyousi Did Not Instruct CMU Prisoners to “Martyr” Themselves.  

Second, Defendants’ Reply repeatedly attempts to justify the decision to retain Mr. 

Jayyousi in the CMU by claiming that he urged or instructed his fellow CMU prisoners “to 

martyr themselves.”  See Reply at 9, 10, 13, 17.  This is an inaccurate characterization of Mr. 

Jayyousi’s sermon.  See Exhibit 2, attached hereto.
3
  As the transcript makes clear, Mr. Jayyousi 

most certainly did not instruct CMU prisoners to martyr themselves.  Id. at 2.  His use of the 

word martyr was in no way adversarial or violent, but rather, referenced famous prisoners of the 

past, like John McCain and Nelson Mandela, and the importance of keeping faith despite the 

pain prisoners, and all people, experience throughout their lives.  Id. 

                                                           
3
 The excerpts of this sermon attached to Plaintiffs’ opposition did not provide the full context in 

which the word “martyr” was used.  We have attached a more complete transcription, previously 

subject to the protective order, with permission from opposing counsel.  
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For these reasons, and for the reasons explained in Plaintiffs’ Opposition to Defendants’ 

Consolidated Motion to Dismiss, Defendants’ motion should be denied.  

Dated: April 11, 2013  

By:  /s/ Alexis Agathocleous  

ALEXIS AGATHOCLEOUS, pro hac vice  

RACHEL MEEROPOL, pro hac vice  

SHAYANA D. KADIDAL  

(D.C. Bar No. 454248)  

CENTER FOR CONSTITUTIONAL RIGHTS  

666 Broadway, 7th Floor  

New York, NY 10012  

Tel: (212) 614-6478  

Fax: (212) 614-6499  

aagathocleous@ccrjustice.org  

 

GREGORY SILBERT, pro hac vice  

JOHN GERBA  

LARA VEBLEN  

EILEEN CITRON (D.C. Bar No. 995117) 

ANDREY SPEKTOR, pro hac vice  

WEIL, GOTSHAL & MANGES, LLP  

767 Fifth Avenue  

New York, NY 10153  

Tel: (212) 310-1000  

Fax: (212) 310-8007  

gregory.silbert@weil.com  

 

KENNETH A. KREUSCHER  

Portland Law Collective, LLP  

1130 SW Morrison Street, Suite 407  

Portland, OR 97205  

Tel: 503-228-1889  

Fax: 503-223-4518  

kenneth@portlandlawcollective.com  

 

Attorneys for Plaintiffs  
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CERTIFICATE OF SERVICE 

 

I, Alexis Agathocleous, counsel of record for the Plaintiffs, hereby certify that on April 

11, 2013, I placed a copy of the foregoing in the mail in a prepaid Federal Express envelope to 

the following person and address: “Royal Jones, Fed. Reg. No. 04935-046, Community 

Education Center – Casper, 10007 Landmark Lane, mills, WY 82644.” 
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Exhibit 1 

Case 1:10-cv-00539-BJR-DAR   Document 111   Filed 05/16/13   Page 7 of 14



Case 1:10-cv-00539-BJR-DAR   Document 111   Filed 05/16/13   Page 8 of 14



Case 1:10-cv-00539-BJR-DAR   Document 111   Filed 05/16/13   Page 9 of 14



Case 1:10-cv-00539-BJR-DAR   Document 111   Filed 05/16/13   Page 10 of 14



 

 

 

Exhibit 2 
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